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January 8, 2009 
 

VIA E-MAIL AND U.S. MAIL 
(Susan.a.meyer@usace.army.mil) 

 
Ms. Susan A. Meyer 
U.S. Army Corps of Engineers, Regulatory Division/Branch 
CESPL-RG/CEPOH-EC-R 
Bldg. 230 (Bldg T214) 
Ft Shafter, HI 96858 
 
Re: Application for Permit No. 2001-00537 
 
Dear Ms. Meyer: 
 
 The Pechanga Band of Luiseño Indians, a federally recognized Indian Tribe and 
sovereign trial government (hereinafter the “Tribe”) submits the following comments regarding 
the above-referenced application for permit.  The Tribe has been actively participating in 
consultation and review of this project since 2004.  Such participation consists of attending 
numerous meetings with the Project Applicant and other contributing public agencies, 
participating in site surveys, and providing comments on the archaeological methodology, 
appropriateness and adequacies of evaluations and interpretations of cultural resources, and the 
Tribe’s proposals for adequate mitigation of the Project. 
 
 Copies of the Tribe’s prior comment letters, as well as its comments on the Project 
DEIR/DEIS, are attached hereto and incorporated herein. 
 

PECHANGA TRIBE CULTURAL AFFILIATION TO PROJECT AREA 
 
 The Pechanga Tribe has a specific legal and cultural interest in this Project as the Tribe is 
culturally affiliated with the geographic area in which the Project is located.  Specific details and 
discussion regarding this affiliation are within the incorporated letters. 

ADEQUACY OF SECTION 106 COMPLIANCE 
 
 The National Historic Preservation Act (16 U.S.C. §§ 470 et. seq) requires that a Section 
106 review be performed for all Federal undertakings. (16 U.S.C. 470w(7); 36 CFR §800.16(y))  
The issuance of a permit such as a Section 404 permit is considered an undertaking under 
Section 106.  Id.  As such, the Army Corps must initiate the Section 106 review process which  
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PECHANGA INDIAN RESERVATION 

Temecula Band of Luiseño Indians 

includes consultation with, among others, federally-recognized Indian tribes. (Id. at 
§800.16(f) and (m)).  Consultation is required whether the property in question is on 
or off tribal lands (Id. at §800.2(c)(2)(ii)). 
 
 As part of the Section 106 review process, agencies must make a “reasonable 
and good faith effort” at identification of historic properties within the area affected 
by the undertaking.  (Id. at 800.4(b)(1)).  The ACHIP and Federal Courts have 
determined that the process must be completed for not just the “permit area,” but for 
the entire project area.  Colorado River Indian Tribes v. Marsh  (1985) 605 F. Supp. 
1425. 
 

Historic properties are defined to include archaeological sites and areas which 
have religious or cultural significance to Tribes.  Id.  Further, such identification 
efforts should include consultation with Tribes.  Id.   

 
As detailed in the incorporated letters, the Tribe does not believe that there has 

been adequate consultation throughout the course of the Project – for instance the 
Tribe was unable to provide any comment or input on such matters as the Project 
APE or the preferred alignments for the Parkway.  The Tribe would therefore request 
that the Army Corps take specific note of its comments on the Project with respect to 
the adequacy of the Section 106 process to date. 

 
PROJECT IMPACTS SIGNIFICANT CULTURAL RESOURCES 

 
As is more fully detailed in the incorporated letters, the Project will impact 

several significant sites as well as numerous other cultural sites which have been 
determined by the Project Applicant to be non-significant/ineligible.   The Tribe has 
objected to the methodology used in the assessment and evaluation of cultural 
resources which resulted in so many of the sites being determined ineligible.  These 
objections, as well as the Tribe’s interpretation and evaluation of those sites which 
were subjected to additional testing are contained within the incorporated letters. 

 
APPROPRIATE MITIGATION 

 
The intent of the Section 106 process is to adequately identify and evaluate 

cultural resources so that appropriate mitigation to address a project’s impacts on 
cultural resources can be developed.  The Tribe has addressed what it believes to be 
appropriate mitigation for impacts to cultural resources from the Project in the 
incorporated letters and the Tribe requests that the Army Corps adopt these requested 
mitigation measures for the instant Permit and further would incorporate these 
measures in to its Memorandum of Agreement should one be developed for the 
Project. 

 
The Pechanga Tribe looks forward to working with the Army Corps, the 

Project Applicant and other interested agencies towards developing a Project which  
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protects and respects the important cultural resources within the Project area and 
fulfills all applicable Federal and State law.  If you have any questions, please do not 
hesitate to contact me.  Thank you. 

 
 
    Sincerely, 
 

     
    Laura Miranda 
    Deputy General Counsel 
 
 

Cc: Cathy Bechtel, RCTC 
 Pechanga Cultural Resources Department 
 Brenda Tomaras, Tomaras & Ogas, LLP 
 

PECHANGA INDIAN RESERVATION 
Temecula Band of Luiseño Indians 
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